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A penetrating and stimulating analysis of similarities 


and dissimilarities between price wars and real wars. 


Price Warfare and Armed 
Conflict: A Comparative Analysis 


NTENSIVE competitive effort of any kind 
may be likened to warfare. Great striving 
for bargaining advantage between organized 
labor and management has some of the charac- 
teristics of warfare, especially when negotia- 
tions break down and strikes or lockouts 
develop. Even athletic rivalry possesses certain 
similarities to warfare. The main idea of the 


* According to General Karl von Clausewitz: “War 
is nothing but a duel on an extensive scale. If we 
would conceive as a unit the countless number of 
duels which make up a War, we shall do so best by 
supposing to ourselves two wrestlers. Each strives by 
physical force to compel the other to submit to his 
will; each endeavors to throw his adversary, and 
thus render him incapable of further resistance. War 
therefore is an act of violence intended to combel 
our opponent to fulfill our will.” (Italics his.) (Karl 
von Clausewitz, On War, Volume I, originally pub- 
lished in 1832, New and Revised Edition published 
in London by Kegan Paul, Trench, Trubner and Co., 
Ltd., and in New York by E. P. Dutton and Co., in 
1918, pp. 1 and 2). For an extended discussion of 
various definitions and implications of the term 
“war,” see Quincy Wright, A Study of War (Chicago: 
The University of Chicago Press, 1942), Vol. I, pp. 
8-13, Vol. II, pp. 698-700. 
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game of football, for example, is to penetrate 
the territory beyond the opponent’s goal line 
notwithstanding the efforts of the defense to 
prevent this.” 

Price wars are a form of unrestrained con- 
flict among business firms for the attainment 
of some commercial objective in which price 
is the major competitive weapon. The author 
has been working for several years on an 
empirical study of price wars among business 
concerns. In connection with this, literally 
scores of hyper-intensive competitive situa- 
tions have been placed “under glass” in num- 
erous merchandise fields in order to discover 
something about competitive behavior in such 
circumstances.’ One by-product of this study 
has been an attempt to evaluate the term 
“price war” as an accurate designation for 
hyper-intensive competitive activity of the 
type so delineated. 

It is the purpose of this brief article to pre- 
sent a detailed comparison of price warfare 
and armed conflict with the purpose of deter- 
mining the similarities and dissimilarities be- 

* An interesting difference between an athletic con- 
test and warfare is the fact that in the former a 
conflict does not develop out of the breaking down 
of peaceful relations but rather is artificially pre- 
cipitated by the official’s signal to start the game. 

* These include gasoline, taxi service, household ap- 


pliances, railway service, groceries, milk, cigarettes, 
circular saws, and drugstore items, among others. 
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tween the two. It is hoped that some horizons 
may be pushed back in the process and that 
some new light may be thrown on the nature 
of business competition (and even on market 
strategy and tactics). 


Similarities Between Price Wars 
and Armed Conflict 


It would appear that business competition 
and international relations are in some ways 
closely parallel conditions—that in each type 
of activity goals are normally attained with- 
out conflict if possible, but that from time to 
time hostilities break out between those de- 
termined to attain certain objectives and those 
equally determined to prevent the fulfillment 
of some purpose. The result in international 
affairs would be that one nation would take 
up arms against another, and in commercial 
rivalry that the competing firms would shift 
emphasis from the use of non-price and semi- 
price weapons to the use of price cutting.‘ 
Thus, tentatively at least, there would appear 
to be a very good reason for intensive price- 
competitive situations to be designated as price 
“wars.” 

The parallels between price wars and real 
wars are of course numerous. For one thing 
they are similar in the circumstances out of 
which they develop. Each involves a conflict 
of interests.° The normal strivings of firms to 
wrest custom from one another and to make or 
retain a place for themselves in the market 
often lead toward price warfare. Similarly the 


“Non-price competitive weapons are those in 
which no concessions are made either in the price 
itself or in the amount or quality of the good or 
service, while semi-price weapons are those in which 
no price concession is made but in which the quantity 
or quality of the product or service provided is 
enhanced. 


* According to von Clausewitz (op. cit., p. 121): 
“. . . War belongs not to the province of Arts and 
Sciences, but to the province of social life. It is a 
conflict of great interests which is settled by blood- 
shed, and only in that is it different from others. It 
would be better, instead of comparing it with any 
Art, to liken it to business competition, which is also 
a conflict of human interests and activities; and it is 
still more like State policy, which again, on its part, 
may be looked upon as a kind of business compe- 
tition on a great scale.” 


normal strivings of various nations to gain in- 
fluence, to establish strategic positions for pro- 
tection against invasion, or to obtain trade 
advantages, which also constitute a sort of 
competitive activity, may lead to armed con- 
flict. In each instance, this more-or-less normal 
type of rivalry may develop into hostile action 
among the parties involved either suddenly or 
over a period of time, even though a non- 
aggression treaty or agreement may have been 
in effect. 

The basic precipitating factors of price wars 
and real wars are also similar. A price war, 
like an actual war, is precipitated by a move 
on the part of one party which is challenged 
by another. Just as in real war, the resulting 
conflict involves a struggle among contending 
forces for the attainment of some end. Such 
ends in price warfare may include the success- 
ful invasion of a market, a larger share of the 
sales volume of an industry, or conversely, the 
repelling of attempts by others to gain ad- 
vantages at the expense of those in the field. 
As in real warfare, it is often very difficult to 
fix the responsibility for initiating the conflict. 

Other Similarities 

Price wars also involve, as do actual wars, 
the use of strategy (the overall plan of attack)* 
and tactics (the method of execution)’ in an 
attempt to attain the desired ends. As in 
international hostilities, price warfare may 
involve attacks and counterattacks, “border 
incidents,” tests of enemy strength, threats of 
reprisals by defending forces, and “cease-fire” 
agreements. Moreover, the waging of price 
wars, like their genuine counterparts, may in- 
volve indirect action (e.g., the cutting off of 


*Strategy: “1. The science and art of employing 
the armed strength of a belligerent to secure the 
objects of a war. More restricted, the science and art 
of military command, exercised to meet the enemy 
in combat under advantageous conditions.” Webster's 
New International Dictionary, Second Edition, Un- 
abridged. 

‘Tactics: “1. Mil. & Nav. The science and art of 
disposing and maneuvering troops or ships in action 
in the presence of the enemy, so as to use in action 
the resulting disposition . . . 2. Hence, any system or 
method of procedure; esp. adroit devices or expedi- 
ents for accomplishing an end.” Ibid. 
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supplies) as well as direct action (e.g., under- 
cutting the market) in accomplishing an ob- 
jective. 

In price wars as in real wars, short-run 
costs often become a matter of secondary con- 
sideration to the urgent attainment of an 
immediate goal, which at some point in the 
conflict might even include survival. It is true, 
also, that stages may exist in a price war, just 
as in real warfare; thus there may be a pre- 
liminary period during which action is light 
and only occasional or even nonexistent (cold 
war), followed by intensive hostility during 
which action is sustained (hot war). Like real 
war, price wars are infrequent abnormal oc- 
currences developing out of a conflict of 
objectives. 

One might say that price wars, like real 
wars, may be anticipated but not precisely 
predicted. Indeed, one may not be able to 
prognosticate either when, or even if a price 
war is going to occur, although in each instance 
strong tendencies toward an outbreak may be 
clearly recognized. As in real war, one is 
usually unable to foresee whether a move by 
one party will result in a countermove by an- 
other, and indeed whether this countermove in 
turn will cause war or prevent it. 


Dissimilarities Between Price Wars 
and Armed Conflict 

While the foregoing similarities are striking, 
there are certain differences between real wars 
and price wars (some extremely important) 
which should be noted. For one thing, as a 
general rule a price war so-called usually is 
not part of a general conflict between partici- 
pants, but is rather an isolated engagement 
developing out of more or less pacific relations. 
Thus in a price war the actual shooting is often 
(although not always) localized and of brief 
duration. Hence a price war is more like a 


*It is fairly common in certain fields for suppliers 
to cut off the supplies of price cutters. This may be 
done at the insistence of one of the supplier’s other 
customers who chooses this indirect method of 
counterattacking his opponent rather than under- 
cutting his rival’s prices. 
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battle than like a war® (although exceptions 
may be found, especially in the “old days”) 

Price wars also differ from real wars in that 
opponents ordinarily do not try to destroy one 
another physically or even economically in 
attempting to attain or maintain a position, 
although there may be exceptions to this. The 
stress usually is on gaining a competitive ad- 
vantage rather than on total destruction of an 
opponent’s business. Again, unlike actual 
combat where two opposing forces align them- 
selves against one another, a price war often 
(though not always) involves individual ac- 
tion on the part of rivals and numerous inde- 


pendent struggles among participants. Thus 
price wars are often not clear-cut battles be- 


*It is interesting that Webster does not clearly 
distinguish the terms “war” and “battle’”—in fact, in 
defining each of these terms he uses the other as a 
synonym. It is probably significant, however, that one 
of the definitions given for “war” is “a contest by 
force between two or more nations or states” while 
one of the definitions given for “battle” is “a general 
fight or encounter between armies or ships of war . . .” 
It would seem to the author that the Macy-Gimbel 
price war in 1951 could no more properly be con- 
sidered a “war” in its generally-accepted sense than 
could the battle of the Little Big Horn on that tragic 
afternoon in late June, 1876, although one might be 
able to make a case for the proposition that this was 
merely one battle in a price war between Macy’s and 
their competitors over a period of years. 

* The author is unable to provide a firm explanation 
for the common use of the term “price war” (rather 
than “price battle,” say) but would like to suggest 
that the use of the term to describe the earlier con- 
flicts (in the petroleum and tobacco industries for 
example) probably is sound because these attempts 
by an aggressor to dominate markets were sustained 
efforts and included numerous engagements or battles 
during the prosecution of the war. 

? Indeed in some instances (e.g., in the cleaning and 
dyeing trade) commercial conflicts have led to physi- 
cal violence and even death. 

* There has been some change in this regard, per- 
haps, over the years. Dr. W. H. S. Stevens, able 
observer of competitive behavior, in a letter to the 
author stated: “Initially, the term ‘price war,’ with 
qualifications perhaps for the retail trade, had, to the 
best of my knowledge and belief, the association im- 
plied by the term ‘war,’ in other words, destruction 
of a competitor or competitors by price cutting. In 
the early days this type of warfare was frequently, if 
not usually, conducted not in the form of general 
price reductions but by strictly localized price cutting, 
sometimes open but perhaps more frequently through 
bogus independent companies. These methods fell into 
disrepute rather quickly after the turn of this century, 
partly as a result of the numerous anti-trust suits 
under the Roosevelt and Taft Administrations but also 
because of the passage of the Federal Trade Commis- 
sion Act forbidding unfair methods of competition.” 
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tween two opponents but are rather more like 
free-for-alls in which each seller opposes all 
other participants (as in a retail gasoline war). 
There is nothing comparable to this in actual 
warfare except possibly guerilla operations.‘ 


Effects of Weapons on the 
Attacker 


One further important difference between 
price wars and real wars—perhaps the most 
important difference—is that the weapons em- 
ployed in price wars (slashed prices) cannot, 
unlike most of those utilized in real war, be 
used without some impact on those precipi- 
tating the attack.® The reason for this is that 
the aggressors in price wars, unlike those in 
actual war, must be present in the area where 
the attack takes place (otherwise there would 
be no one to cut prices), and those taking 
price action are therefore affected along with 
the intended victims.® 

Thus there is no way that a price war can 
be conducted without some adverse effect on 
the aggressor himself. There is nothing in price 
wars comparable to bombing operations or 
artillery fire, which may be directed against 
opponents with little if any effect on those 
employing the weapons. Rather the aggressor 
in a price war is necessarily affected along with 
those against whom the assault is aimed. This 
is something like (but not precisely the same 
as) an infantry attack against an enemy posi- 


*Le., irregular warfare waged by independent bands 
of raiders. While guerilla warfare is irregular and 
generally is in the form of incursions by independent 
bands, it may be employed for harassing purposes 
by one side or the other in connection with regular 
warfare. 

* One exception to this possibly is the use of poison 
gas in modern warfare, but, even here, the user does 
not purposefully employ it if it is likely to affect him 
as much as it does the enemy. The army employing 
the gas will, therefore, make use of a breeze which is 
blowing in the direction of the enemy in launching 
an attack, and/or use it only after the aggressor’s own 
troops have been ordered to don their gas masks, or 
both. Actually, the use of gas might backfire and 
seriously affect the user’s own forces if it were not 
for masks that were provided for protective pur- 


poses. 

*It must be admitted, however, that momentarily 
the price-cutter may draw enough volume from 
rivals to offset the reduction in margin resulting from 
the price cut. 
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tion which precipitates counteraction by the 
defense with resulting harm to both sides. 

While the weapon used in a price war affects 
aggressor and “enemy” alike, it is true of 
course that the aggressor may feel that he 
possesses some competitive advantage that 
makes him less vulnerable than the “enemy” 
to the type of weapon which he intends to 
employ. Such an advantage may take the 
form of lower operating costs, more adequate 
resources, a wider merchandise line,’ thinly 
scattered outlets,® etc., but he cannot, like his 
military counterpart, launch an attack against 
the enemy without inflicting some damage to 
himself by his own weapons. As a result, 
vendors (nowadays at least) seldom deliber- 
ately choose to initiate “price wars” with their 
dangers of self destruction created by multi- 
directional weapons, although they do of 
course take calculated risks in making market 
moves.® Sellers most often become involved in 
price wars inadvertently through normal com- 
petitive effort or emotional disturbances de- 
veloping out of dynamic conditions. 

A price war may not be legally terminated 
in the same manner as armed conflict is con- 
cluded (i.e., by agreement), at least in the 
United States. The reason is, of course, that 
the signing of a “peace treaty” would be in 
violation of the anti-trust laws of this country.’ 


* And hence any losses on the item involved in the 
war might be partially offset by normal margins on 
items which are not undercut. 

* For example, a service station firm operating only 
a few outlets in a market might be willing to assume 
more risk of involvement in a war than a firm oper- 
ating a large number. However, those making the 
decision do not necessarily behave rationally in such 
matters. 

*It is this author’s opinion that business men are 
more sophisticated than they once were in the matter 
of the impact of competitive moves on their own 
businesses, and hence are apt to be more cautious in 
their moves. While they may not be familiar with 
modern economic nomenclature, they are familiar with 
their own relationships with competing sellers and, 
in fact, that certain moves will inevitably precipitate 
competitive reactions. In short, while they may not 
know the meaning of the term “oligopolist,” each is 
aware of his own position in the market in relation 
to other sellers and of the dangers of making price 
reductions when sellers are few. 

* At least this would be so in the case of inter-state 
situations in which the Department of Justice would 
have jurisdiction. 
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Our national policy is one of encouraging 
competition among business firms and not of 
permitting concerted activity, especially in 
pricing matters.* This is not to say that price 
wars are never concluded by agreement but 
simply that such agreements are not sanc- 
tioned by governmental policy, as peace 
treaties are between warring parties. 

One more point: the weapons of real war 
have become progressively more devastating 
over the years—swords have given way to fire- 
arms and firearms to H bombs. This sort of 
progression has not occurred in price warfare. 
The weapons used in commercial struggles 
have remained pretty much the same through- 
out the years, or if changed at all are little if 
any worse than previous weapons (as in the 
use of trading stamps).* Moreover, the objec- 
tives of price wars have not become worse but 
have become less destructive than they were 
formerly. Whereas at one time the price 
weapons were used to destroy rivals, or at 
least to bring them to their knees,* today they 
are being used largely to penetrate or protect 
markets. Thus, interestingly enough, price 
warfare, unlike real warfare, has become less 
ruthless over the years. 


Conclusions 


The analogy between price wars and armed 
conflict while interesting might be dangerous 


* Although such activities may occur in intrastate 
commerce because of the absence of rigid enforcement 
of state anti-trust laws. 

*There was a trading-stamp war among super- 
markets in Denver, Colorado several years ago which 
resulted for a brief period in a tripling and even 
quadrupling of the number of stamps given per 10- 
cent purchase. 

*E.g., competitive activities employed by Rockefel- 
ler and Duke in the late 19th century. 


if carried too far. While similar in many re- 
spects, there are, as was pointed out, important 
differences between real war and intensive 
price disturbances. While it is generally agreed 
that actual war is to be abhorred and avoided, 
if at all possible, it does not follow that price 
wars are a scourge to be eliminated at all costs. 

Price wars not only are not so destructive 
as their genuine counterparts, but, what is of 
even greater importance, the attempts by legis- 
lative means® to eliminate them (except as 
they are predatory in nature)® would impair 
the vigor of competition. This would not only 
be unfortunate from the consumer point of 
view but from that of sellers as well.’ We may 
conclude, therefore, that laws which restrict 
the pricing activities of competitors might 
result in the elimination of price wars, but at 
much too great a cost in terms of the effective- 
ness of rivalry in our economic system. 


*E.g., “fair trade” laws (which permit the issuance 
of contracts prohibiting the sale of products below 
the price set by the producer) and guild pricing laws 
(which provide for the establishment of minimum 
prices by state boards), both of which restrict the 
activities of rivals in pricing matters and therefore 
impair initiative and aggressiveness. 

Predatory activities are not as common as they 
once were because of the existence of anti-trust laws 
which are aimed at monopolization and restraint in 
trade (Sherman Act) and unfair competitive practices 
(Federal Trade Commission Act). This does not 
mean that they are non-existent at the present time 
however. One example of the use of the price weapon 
for destroying rivals is the practice in the cleaning 
and dyeing trade in some markets of employing 
“fighting stores” to bring “uncooperative” rivals to 
submission, or eliminate them from the market. 

"Lest the businessman take false comfort in the 
assumption that the members of such a trade would 
be safe because all would be in the same boat, let 
him ponder the position of the retail druggist who 
has sought refuge behind “fair trade” laws and who 
now is faced with vigorous competition from un- 
protected super-market operators. 


BAREFOOT SHOPPERS WELCOMED 


A Seattle branch department store welcomes suburban shoppers, regardless of cos- 
tume, but evidently doesn’t like toes caught in escalators. They have a sign reading: 


“Barefoot customers please use elevators.” 


—8 Columns. Published by the Detroit Free Press 
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| A factual, penetrating, and philosophical examination 
of an important part of the American business system. 


The Future of Small Retailing— 


Will It Survive? 


T should be noted that the subject of this 
article is the future survival of small retail- 
ing and not the future survival of the present 
small retail stores. This is an important dis- 
tinction. On display in the Ford museum at 
Greenfield Village in Dearborn, Michigan, are 
typical small retail stores of the past century. 
Among these are a music store, a tinsmith, a 
candlemaker, a shoe shop, a fancy goods (dry 
goods), and a hardware store. Except as a 
novelty, none of these stores could be operated 
profitably at the present time. As types of 
small business establishments they are dead, 
and if their owners insisted in operating these 
stores today, they would not even have profit- 
less prosperity. 

But for every one of the historic retail stores 
there now exist many newer types of small 
businesses with many prosperous owners who 
are operating successfully. The proper ques- 
tions are: What is the future of these busi- 
nesses? What is the future of the new small 
retail store that may open in the future? Will 
it survive? 


About the Author— 


E. H. Gault is Professor of Marketing in the School 
of Business Administration, University of Michigan. 
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with the Bureau of Business Research, Professor 
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retailers is keeping their operations in line with our 
ever-changing social and economic conditions. 
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What is a “Small Retail Business”? 


Before considering these questions it is de- 
sirable to define our term: What is a small 
retail business? The term is so commonplace 
that it is rarely defined. For many purposes, 
including the United States Census, precise 
objective definition is necessary, such as a 
business with less than a specific number of 
employees or with less than a certain annual 
volume of sales. 

For our purposes, however, a more discrim- 
inating but subjective definition is based on 
the handicaps of the small retailer. Here, be- 
cause of smallness the retailer is unable to use 
effectively the retail method of inventory con- 
trol or other effective control devices; neither 
can he employ certain important sales pro- 
motion devices available to larger competitors, 
especially newspaper advertising; nor can he 
have any appreciable specialization in man- 
agement. This definition discriminates rather 
accurately between large and small retailers in 
a given retail market, and incidentally places 
most of the retailers in the category of small 
business. 

From looking at the past and from what we 
hear and read at the present time we might 
expect small retailing to be a dying institution. 
Since World War I we have seen a drastic 
reduction in the number of small grocery 
stores, a decrease in the number of dry goods 
stores, small bakeries; and at present, from 
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what has been said recently in Congressional 
hearings, the retail automobile dealers appear 
to be having a dangerously rough time. 

The long hearings preceding the passage of 
the National Recovery Act, the Robinson- 
Patman Act, and, at the state level, the Un- 
fair Practices Acts, and the Fair Trade Laws 
gave a wide-spread impression that without 
special government protection the small retail 
business would be destroyed. 

Probably even more effective in creating this 
impression are the hearings and publicity given 
to the laws aimed at aiding small businesses 
that are introduced into each session of many 
legislatures, but are mot passed. These pro- 
posals keep the public from forgetting the 
plight of small business. 


The Facts About Small Retailers 


What are the facts in regard to small re- 
tailers? For the purpose of this article, I refer 
to the United States retail censuses for 1948 
and 1954, and use approximate figures. 

Between 1948 and 1954, the number of 
retail stores in the United States decreased 
from 1,764,000 to 1,720,000—a drop of 44,000 
in the grand total. But the decrease was not 
uniform among types of retail stores. In 1954 
there were 114,000 fewer food stores, 27,000 
less eating places and a 6,500 reduction in 
gasoline filling stations—a total decrease of 
147,500 retail establishments. 

During the same period, there was practical- 
ly no change in the number of auto dealers and 
drug stores, slight increases occurred in the 
number of stores handling general merchan- 
dise (3,000), apparel (4,800), furniture 
(7,600), and hardware and building supplies 
(1,600). The large increase came in miscel- 
laneous (14,500) and in non-store retailing, 
with an increase of 73,000 in the number of 
vendors using door-to-door selling, vending 
machines, or mail order selling. These types of 
retailing are so foreign to operating a grocery 
store that it is doubtful whether many of the 
retailers who discontinued the grocery business 
converted to the newer types of operation. 
Rather, it is to be expected that most of the 
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new retail establishments were new businesses 
with new proprietors. 


What Do These Facts Mean? 


What do these facts mean? There is not 
space for detailed analysis nor would such 
analysis be very reliable. But the principal 
fact bearing on the future of small business is 
obvious. In 1948, the future of small food 
stores and eating places was dim; in six years 
at least 141,000 out of 845,000 went out of 
business. This is a minimum. In addition, 
many other closings were offset by new open- 
ings and many more were both opened and 
closed within the six years. But during this 
same period at least 97,000 retailers in other 
lines were opened and were operating in 1954. 
The meaning of this evolutionary process may 
be expressed in the famous words, “The King 
is dead; long live the King!” The future of 
many an individual small retailer is dim; the 
future of the economic institution, small re- 
tailing, is bright. 

Changes in Retail Stores 


What are the chances of survival for exist- 
ing small retail businesses? Business in the 
United States operates in a dynamic, evolu- 
tionary, competitive, economic climate. If we 
judge from the past, any business—large or 
small—that freezes its methods of operation 
is doomed. 

As an example, let us look at the grocery 
store and its evolution from the old line 1915 
type to the present supermarket. In 1915, food 
stores were sharply divided between dry 
grocery stores and stores handling fresh meats. 
If both were sold by the same operator, they 
were usually in separate rooms. 

The invention of refrigeration changed this 
condition. It became possible to combine dry 
groceries and fresh meats into a one-room 
operation. The public liked this combination 
and the formerly prosperous grocery stores 
and meat markets that did not change became 
a group of small businesses that gradually dis- 


appeared. 
Improvements in refrigeration, and the in- 
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vention of tough transparent packaging ma- 
terials enabled food retailers to present food 
items prepackaged, with the customer permit- 
ted to handle and inspect the items before 
purchase. The public liked these innovations, 
and they have been basic to the strong ac- 
ceptance of the self-selection and self-service 
features of the modern food supermarket. 
Here again many small food businesses, that 
were not changed to meet new situations, went 
out of business. 


Units Change, the Group Continues 


A similar story may be told about every 
other type of small and even large business, 
because change is no respecter of size. The 
small businesses of the future are not the small 
businesses of the present. To survive, the 
management of the small business of today 
must have the courage and foresight to adapt 
its business to changing conditions. Failure 
here means failure of the business. 

The failure of a small retailer does not 
mean the failure of small retailing. In our 
growing, dynamic, competitive society the 
failure of a small business that does not change 
opens the opportunity for another small busi- 
ness that has adapted to the changing con- 
ditions. The new business in turn may freeze 
its operations, fail, and be replaced by still 
another business that is better adapted to the 
changing conditions of the future. 

Most of our concern for small retailing is 
generated by the ever current plight of its 
present owners and operators in a dynamic, 
evolutionary, economic society. In such a so- 
ciety many small businesses will be in difficulty 
at any one time. But their demise does not 
threaten the future of small retailing any more 
than the death of the aged threatens the future 
of the human race. 


Facts Favoring Small Business 


What favors a bright future for the small 
retail business? The future of small business 
as an institution, and without regard to pres- 
ent small businesses, is as bright as, or brighter 


than, in the past. Types of small retailing will 
change. Some will disappear, but small retail- 
ing as an institution will continue to play an 
important part in the field of distribution in 
our dynamic, competitive economy. Reasons 
for my belief in a bright future for small re- 
tailing are as follows: 

1. Historically, small retailing has been im- 
portant in every society since the beginnings 
of recorded history. Even under state social- 
ism, small business exists long after big busi- 
ness has been merged with the state. The per- 
sistence of small retailing indicates a vitality 
that is hard to destroy. It rests upon an opti- 
mism and spirit of adventure on the part of 
many people who want to be their own bosses. 
This, in spite of the fact that most of our 
liberal economic progressiveness since World 
War ITI has been towards making the life of an 
employee more inviting and the problems of 
the employer more numerous and irksome. 

2. For political protection, big business 
needs small business, of which retailing is a 
most important part. Without small business 
to supply the grass-roots influence in support 
of free enterprise, big business would, under 
democratic conditions, lose much of its power. 
In fact, we would probably move rapidly 
toward some form of state socialism. To pre- 
vent such changes, big business in its own best 
interests needs a large group of small but suc- 
cessful independent businessmen to defend 
our free enterprise system. We do not expect 
most big businesses to be so far-sighted as to 
limit their profitable activities for the benefit 
of small business but beyond this limit big 
business may be expected to encourage the 
formation and success of small business. 

3. In the United States the political climate 
is favorable to small business formation. Poli- 
ticians are the friends of small business. In 
each session of Congress considerable time is 
given to studying the problems of small busi- 
ness and in seeking legislation that will pro- 
tect small business. Too frequently the legis- 
lation sought merely protects one type of 
business against inroads from competitors and 
does not protect small business as an institu- 
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tion. Nevertheless, the anti-monopoly and 
related legislation now in force at federal, 
state, and municipal levels encourages small 


business—especially retailing. 


A Bright Future for Small 
Retailing 


The three foregoing reasons deal largely in 
generalities. They merely state that small busi- 
ness has friends but no enemies; that like the 
poor it has been with us always; and like the 
poor, small business may be expected to be 
with us in the future. There are in addition 
several direct and positive reasons for expect- 
ing a bright future for small business. 

1. Many large businesses with nationally 
known brands and selective distribution need 
small business to handle wholesale distribution 
and retail sales. This is particularly true be- 
cause many large retailers promote their own 
private brands and are not even prospective 
outlets for any but the outstanding national 
brands. Even now, many well-known brands 
of television, refrigeration, air conditioning, 
auto tires, and farm machinery suffer from 
lack of representation among qualified small 
businesses at the retail level. To secure out- 
lets at the retail level many manufacturers of 
branded merchandise offer free training to the 
operators of the small businesses and some 
financial support. Small retailers are now and 
will continue to be essential to the successful 
operation of many large manufacturers. 

2. Small business can operate profitably in 
markets too small for the profitable operation 
of big retailers. To a great extent this explains 
the profitable existence of the many thousands 
of small stores found in the United States. 
Here is an example. Four years ago the man- 
agement of a chain of small department stores 
found that stores with a potential annual sales 
volume of less than $500,000 were unprofitable 
and decided to close or sell all such stores in 
the chain. One of these stores was sold to a 
small retailer and became an independent dry 
goods store. Last year this retailing business 
earned a profit of $25,000 on a sales volume 
of less than $400,000. This is not exceptional. 
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It is almost a principle that small business can 
operate in a small way far more economically 
than a big business can operate in a small way. 
In most instances this means the use of small 
businesses by big business to take care of small 
jobs. The chain store, however, is an example 
of an institution that attempts to reap the 
benefit of being both a large business and a 
small business at the same time, and the many 
outstanding succesess of chain store operations 
in the retail field would indicate that such 
benefits are attained. However, the indepen- 
dent small business operator can usually oper- 
ate at a profit with a smaller sales volume than 
the chain. 


New Opportunities 

A dynamic economy opens many new oppor- 
tunities for small business and none can argue 
that our present economy is not dynamic. Let 
us see what a dynamic economy has done to 
create opportunities for small business in the 
past ten years. 

1. Inventions in plastics have created many 
opportunities for small business in the manu- 
facturing of products made of plastic. 

2. Electronics has made great advances and 
many small businesses have an opportunity to 
experiment in this field and find numerous 
applications in small specialized fields. 

3. High fidelity and LP records have cre- 
ated a big field for small business in the record 
and phonograph fields. 

4. The numerous complicated gadgets in 
the modern home have multiplied service prob- 
lems for the householder and have created 
numerous opportunities for small business in 
keeping the gadgets in working order. 

5. The general movement of city popula- 
tions to the suburbs has given many oppor- 
tunities for small business while creating prob- 
lems not yet solved for big business in the 
retail field. 

6. The increase in the number and use of 
automobiles has opened many new oppor- 
tunities for small business in the service fields 
—such as operating motels, food stores, and 
auto repair shops. 


The foregoing changes create new oppor- 
tunities for small business in a competitive, 
dynamic, growing economy; and many of these 
opportunities are for small retailers. These op- 
portunities are of two types: (1) opportunities 
created by a growing economy, and (2) oppor- 
tunities created by the failure of existing busi- 


nesses to adapt themselves to the changing 
times. As long as our economy is both com- 
petitive and dynamic, we may expect a large 
turnover in small retailing operations with the 
future of many individual retail businesses 
uncertain but the future of small retailing as 
an institution extremely bright. 


SUBJECT: A NEGATIVE EMPLOYEE 


See that innocent looking pie-faced creature sitting over there behind that big glass- 
topped desk? He’s one of the strangest characters in his company. He’s fairly well qualified 
as office manager but at times he appears more suited for the stage — he’s an actor! 

to the boss he’s the best man in the company — he’s the ideal; naturally so 
because Wilson plays the part —soft spoken, agreeable, loyal, and never 


disturbing to the boss’ moods. 


to the boss’ wife he’s an efficient, thoughtful gentleman at all times. 
to his associates he’s rigid, cold, suspicious, and unpredictable — he’s a screw- 


ball! 


to his suppliers, competitors, and outsiders, he’s tough as they come (a situa- 
tion which pleases the boss very much). 

BUT... . to some of his customers (those he dislikes) he’s a bear cat on wheels. 
If he’s driven away one customer, he’s knocked off thousands. . . lost volume would 
total hundreds of thousands. Wilson delights in throwing all of his negative feelings 
to customers he doesn’t like. The experience is something of a leveling process for his 
many-sided personality. He takes great delight in embarrassing customers about errors 
in orders, special requests, and discount dates. 

Frankly, Wilson is one good reason why his company isn’t getting along so well. But 
the boss doesn’t know his five sides, employees are afraid to tattle, outsiders don’t care, 
and customer reports are never believed by the boss. So there you are. . . 

Wilson is not only costing the company thousands of dollars each year in goodwill 
and sales, but also his personal influence is terribly undesirable within the office and the 


entire organization. 


This is one case where I would recommend firing Wilson as soon as possible — no 


further questions needed! 


How about you? Have you any Wilsons working for you? Don’t be too sure that you 
don’t because you may be the last one to find out!!! 


' — Hilton D. Shepherd, in Management Jots and Jolts 
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Is a substantial increase in the total of debts—public and 
private—necessary in order to achieve a rising national income? 


The Debt Problem and 


Economic Growth 


FTER a decade or so devoted to the mat- 

ter, we have learned that 24. per cent 
compounded doubles every 28 years. With this 
lesson learned, we are now very properly giv- 
ing more attention to the conditions which are 
necessary to maintain the expanding economy. 
This is a sensible next-step. A look around the 
world certainly suggests that doubling living 
standards every generation is not automatic. 
It is, in fact, a most unusual performance, 
happening to only a small proportion of the 
world’s population. Consequently the increas- 
ing emphasis on why it happens and what 
problems and roadblocks may be faced is all 
to the good—in order to be more certain that 
this historical trend will continue. 

My comments will be confined to a tenta- 
tive exploration of some questions concerning 
the financing of the expanding economy. The 
problems may never arise. Future gaps and 
imbalances and disequilibria arising out of 
fairly mechanical projections fortunately have 
a way of melting under the equilibrating pres- 
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sure of free market forces. But it may be use- 
ful to look at them, because they are at least 
potential problems.’ 


Prospects for Growth 


Though their results differ in minor details 
most growth models suggest a 1965 gross 
national product 40 to 50 per cent above pres- 
ent levels in real terms. This allows for some- 
what more than a one per cent per year rise 
in the labor force, a slight decline in the length 
of the work week, and productivity improving 
at the rate of two to three per cent per year. 
Experience has, no doubt, taught us consider- 
able humility about predicting long-run trends 
for even the more stable, slow-moving, and 
“forecastable” variables. Nevertheless a re- 
view of the projections whose target years have 
already been reached suggests that long-run 
GNP projections can be sufficiently accurate 
to serve as useful guides for public and private 
planning purposes. Indeed this is fortunate 
since for better or for worse, they are being 
so used. 

An increase to a $565 billion GNP (in pres- 
ent prices) by 1965 ought to be quite feasible. 
It would actually require an improvement in 
productivity only moderately better than in 


*A comment by John Airey, formerly President 
and Chairman of King-Seeley Corporation, tripped 
off my thinking about the problems explored here. He 
has forgotten the comment, and is not to be held 
accountable for the conclusions reached here. 


the pre-war decade. Higher capital outlays, 
more research, technological development, 
greater attention to behavioral and motiva- 
tional human relations problems—these ought 
to permit a growth rate substantially better 
than the pre-war decade, which included the 
lost weekend of the great depression. Whether 
the precise figure of a $565 billion GNP turns 
up in 1965, or a year or two earlier or later, is 
not a matter of great importance here. 


Relationships Between Debt 
and GNP 


Now for at least as long as regular data on 
total debt have been published, there has been 
a fairly close relationship between the volume 
of total net debt (public and private) out- 
standing and gross national product. This is, 
of course, perfectly understandable and to be 
expected. The size of the savings and deficits 
in the economy from which debts arise is re- 
lated to the level of national income (and 
incidentally to its direction of change). 

In the post-war period the ratio of the 
change in total net debt to gross national prod- 
uct fluctuated over a substantial range but 
averaged just over nine per cent. If the savings 
and deficits in the economy continue at about 
the same relative size, by 1965 we should have 
accumulated about $430 billion of additional 
debt, pushing the total to somewhat over 
$1,000 billion. 


GNP and Increase in Debt 


(Dollar amounts in billions) 
Debt Change 
Debt as Per Cent of 
Year GNP Change GNP 
1948 $257.3 $16.1 6.3 
1949 257.3 14.2 5.5 
1950 285.1 42.5 14.9 
1951 328.2 33.9 10.3 
1952 345.2 30.9 9.0 
1953 364.5 30.4 8.3 
1954 360.5 20.6 5.7 
1955 387.2 51.3 13.2 


Source: Basic data from U.S. Department of Com- 
merce. 


One can, of course, look at this whole mat- 
ter from another point of view. The ratio of 


the volume of total debt outstanding to GNP 
in years of reasonably good business conditions 
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has ranged between 1.7 and 1.8. If this ratio 
continues, by the time we reach a $565 billion 
GNP, total debt outstanding should range 
between $960 to $1,020 billion. This compares 
with the actual figure of $658 billion at the 
end of 1955. 


Gross National Product and Total Net Debt 


(in billions) 

Debt 

Year GNP Debt GNP 
(1) (2) (3) (4) 

1916 $ 49 $ 82 1.67 
1925 91 163 1.79 
1929 104 191 1.84 
1940 101 190 1.88 
1945 214 406 1.90 
1950 285 491 1.72 
1955 387 658 1.70 


Source: Col. 2—U. S. Department of Commerce, ex- 
cept 1916 and 1925 from Paul W. McCracken, 
“Cyclical Implications of War-time Liquid Asset 
Accumulations,” (Harvard, Doctoral Thesis, 1948) ; 
Col. 3—U. S. Department of Commerce. 


Whether we look at the probable annual in- 
creases in debt or at the volume of debt out- 
standing which would be appropriate to 1965's 
GNP, we reach the conclusion that a $1,000 
billion debt level will almost certainly be 
reached in the decade ahead. 


How Debt Grows 


The process by which these additional debts 
will come into being is obvious. Most of the 
country’s annual net savings flow into savings 
deposits of banks, insurance companies, mu- 
tual savings banks, savings and loan associa- 
tions, and into our great thrift institutions 
generally. With minor exceptions these insti- 
tutions can invest these new savings only in 
assets which are the debts of others—mort- 
gages, bonds, short-term loans, etc. If the 
economy is not to bog down, these saved dol- 
lars must be acquired by others and spent. 
And that is the process by which total public 
and private debts have doubled every quarter 
of a century or so. And our great financial 
institutions exist to facilitate this process. 

Will we have any trouble reaching this 
$1,000 billion debt level? Probably not. Indeed 
our enthusiasm about taking on more debt in 
1955 makes the whole question seem at least 
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pointless and quite possibly absurd. Neverthe- 
less there may quite possibly be some problems 
here, and it may be useful to explore them 
further. They illustrate, I think, the kinds of 
questions which are just under the surface of 
the projected GNP totals for some target year 
in the future. 

At the end of 1955, total net debt was $658 
billion. This consisted of $388 billion of pri- 
vate debt; $38 billion of state and local gov- 
ernment debt; and $232 billion of net Federal 
debt (excluding securities held by trust funds, 
etc.) 

Now who is going to account for the rough- 
ly $400 billion of new debts (net) to be 
created in the next 10 years? Obviously either 
government units or private borrowers, and in 
all probability the result will be some combi- 
nation of the two. Let us assume for illustrative 
purposes that for the decade as a whole the 
Federal government’s administrative budget 
is balanced. In the accompanying table, trust 
fund holdings of Federal obligations are as- 
sumed to increase by $22 billion, correspond- 
ingly reducing the net debt of the Federal 
government. State and local debt is assumed 
to rise in line with the increase in national 
income, or about 50 per cent. For the total to 
rise by the indicated or “needed” amount, net 
private debt must almost double in the next 
decade, rising to $733 billion. 


Total Net Debt in the U. S., 1965 
(First Estimate) 
(Dollar amounts in billions) 


Per cent 
Type 1955 1965 Change 
Net private debt ....... $388 $ 733 +89% 
State & local govern- 
ment debt ........... 38 57 +50% 
Federal government .... 232 210 — 9% 
$658 $1,000 +52% 


This is not, of course, an extreme case. The 
figures could have been made to show much 
more startling results if substantial progress 
toward paying off the debt had been assumed. 

Let us alternatively assume that private 
borrowers are prudent and increase their debts 
only in proportion to the increase in their 
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income. In this case private debt could rise 
only to $590 billion, and Federal debt would 
need to increase $120 billion in the decade to 
give us a $1,000 billion debt total. 


Total Net Debt in the U. S., 1965 


(Second Estimate) 
(Dollar amounts in billions) 

Per cent 
1955 1965 Change 
Net private debt ...... $388 $ 590 +52% 

State & local govern- 
ment debt ........... 38 58 ++52% 
Federal government 232 352 +52% 
TOTAL $658 $1,000 +52% 

Needed Expansion of Money 
Supply 


We see this same problem in a somewhat 
different light by looking at it from the point 
of view of the money supply needed by 1965. 
There has, of course, been a fairly close long- 
run relationship between the money supply 
and gross national product. There is some evi- 
dence that secularly the money supply has 
been growing more rapidly than gross national 
product, but suppose we assume that the 
current ratio of about .53 continues. This 
suggests that we shall need about a $100 bil- 
lion addition to the money supply by 1965. 
And all but 10-15 per cent of this must pre- 
sumably be accounted for by an expansion of 
bank deposits. 

Money Supply and GNP 


(Dollar amounts in billions) 
Money Supply 
June 30 Money Supply GNP GNP 
1929 $ 54.8 $104.4 525 
1941 73.4 125.8 583 
1951 174.7 328.2 532 
1953 192.6 364.5 528 
1955 207.7 387.2 536 
1965p 300.0 565.0 531 
p—projected 


Let us explore some of the implications of 
this need for a 50 per cent increase in bank 
deposits by 1965. It will be useful to assume 
that the ratio of bank holdings of Federal 
obligations to the total Federal debt in the 
hands of the public will be the same in 1965 
as in 1955. If the administrative budget is 
balanced over the next decade, and the Federal 
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debt in the hands of the public declines about 
10 per cent, bank loans will need to be almost 
exactly doubled for bank deposits to show the 
“needed” expansion. (Column A in the follow- 
ing table.) This assumes that bank holdings 
of “other investments” (mostly municipals) 
and cash resources will rise in proportion to 
the size of the economy. 


Assets and Liabilities, All U. S. Banks 
(Dollar amounts in billions) 


Assets 6/55 6/65 
(A) (B) 
er $ 42 63 63 
Federal securities .......... 72 65 108 
Other investments ......... 21 31 31 
Miscellaneous ............. 4 6 6 
Liabilities 6/55 6/65 
A&B 
Misc. Liabilities ............... 3 4 


For bank loans outstanding to rise only in 
proportion to the rise in incomes and sales (as 
measured by GNP), bank holdings of Federal 
government securities must increase $36 billion 
by 1965. (Column B in the table.) This, of 
course, might reflect simply a shift in owner- 
ship of the debt, with banks holding more and 
others holding less. But this merely transfers 
the problem since then the demand for private 
obligations by the nonbank public will be equal 
to the rise in their total assets plus the liqui- 
dation of their holdings of Federal obligations 
(required to meet the increased bank demand). 

The dilemma remains: We must either ac- 
cept the fact that private debts can for the 
indefinite future rise more rapidly than private 
incomes and sales, or we must have a Federal 
budget sufficiently unbalanced in the years 
ahead to provide the required additional gov- 
ernment securities. 


The Financial Requirements of an 
Increasing National Income 
1. Is our growth potential possibly jeopar- 
dized by a sort of ideological double-minded- 
ness about financial policy? There is a possi- 
bility that it is. The view that the public debt 
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is too large and ought to be reduced substan- 
tially is still a very prevalent one and receives 
support in very high places. Secretary Hum- 
phrey, before the National Press Club last 
month, opposed any tax reduction because “‘it 
is high time to start reducing our huge debt.” 

Now this is a perfectly defensible view, and 
it may be that the public debt should be 
reduced in the years ahead. But it is fair to 
say that many of those who hold this view have 
also been disturbed by the current tendency 
for private debts to rise more rapidly than 
incomes. If economic growth is not to be placed 
in financial jeopardy, we must recognize that 
these twin tenets of fiscal orthodoxy are mu- 
tually inconsistent for the period ahead. We 
must have either unbalanced Federal budgets 
or unbalanced private budgets in the decade 
ahead, with private debts rising substantially 
more rapidly than incomes and sales in the 
latter case. But between now and 1965 we 
cannot have both. 

There is, I think, the possibility that this 
will be a particularly interesting problem in 
the decade ahead. In the immediate postwar 
period private debts were so low that a rise 
relative to incomes constituted no worrisome 
problem. And during much of our history 
private debt has been virtually equal to total 
debt, so the question never really arose. But 
we are starting into the next decade with many 
persons already uncomfortable about the large 
volume of private debt. Yet because the Fed- 
eral debt is still relatively quite large, private 
debts for several years must grow about 50 
per cent more rapidly than incomes and sales 
if private debt is to account for the expansion 
of total debt. 


A Way Out of the Dilemma 


There is, of course, one way out of this 
dilemma. If a substantially larger proportion 
of our savings were to go into equities, the 
proportion going into assets which are the 
debts of others could be correspondingly re- 
duced. Measures which might facilitate such a 
shift would be all to the good. The greater 
tendency of pension funds to go into equities 
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and the substantial growth of investment com- 
panies are among the evidences that we are 
moving in this direction. 

Yet it does not seem probable that these 
changes will be of major proportion in the 
years ahead. For one thing, tax considerations 
make debt financing attractive for industry. 
And it is difficult to see a major shift into 
equities by insurance companies, banks, sav- 
ings and loan associations, and the other major 
thrift institutions. For the decade ahead most 
of the savings flowing through these institu- 
tions (and this is most of total savings) will 
continue to be invested in bonds, mortgages, 
shorter term loans, and assets which generally 
are the debt of others. 

The Banking Situation 

2. Will we face institutional problems in 
expanding bank deposits and the money sup- 
ply by the needed amount? Obviously there 
will be no problem in the mechanical sense. 
The Federal Reserve has enough elbow room 
through its own excess gold reserves and 
power to reduce member bank reserve require- 
ments so that the primary reserve position of 
member banks will impose no limitation. 

The question is more apt to arise from in- 
ternal bank management policies. One already 
hears occasional comments that some banks 
feel their loans are as high as they should go 
relative to deposits. And many apparently feel 
that certain types of loans are as high relative 
to deposits as is wise. 

The academic economist is not competent 
to question the wisdom of these policies. But 
if we are to get the required increase in bank 
deposits and the money supply, and the Fed- 
eral debt is not to enlarge, bank loans will 
almost certainly continue to grow relative to 
deposits. 

There will apparently be no impediment be- 
cause of an inadequate growth of capital 
resources. The total capital accounts of com- 
mercial banks since 1950 have been growing 
at the rate of 5.7 per cent per year. If this 
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rate continues, the 1965 capital-to-deposit 
ratio should be considerably larger than at the 
present time. 

3. Will these developments create some 
upward pressure on interest rates? This is 
possible. If government securities become rela- 
tively less important in portfolios, private 
obligations may require higher interest rates 
to compensate for the increased risk exposure. 
Or, to put the matter in another way, the 
financing of more risky operations may be- 
come more difficult. 

It is doubtful if in practice this pressure on 
interest rates will be very substantial. Indeed, 
to the extent that the public debt does con- 
tinue to enlarge, interest rates should be higher 
than if the Federal budget is balanced. A 
“tighter” monetary policy would be required 
(though also more difficult to execute) to 
compensate for an “easier” fiscal policy. 

4. Does this have implications for monetary 
policy? I think it does. The Federal Reserve 
should be more than ever relieved from con- 
cern about debt management operations, and 
therefore more free to make policy decisions 
according to the needs of the economy. But 
with the economy more and more sustained by 
the expansion of private bank credit, the eco- 
nomic situation may well become even more 
sensitive to changes in Federal Reserve policy. 
Federal Reserve policy should become a more 
important and more sensitive instrument of 
control. 

Conclusions 

This all leads to two not very spectacular 
conclusions. First, having learned that 21, 
per cent per year compounded doubles every 
28 years, we must now devote more attention 
to the requirements for and problems which 
need to be faced if this rate of improvement 
in our standard of living is to be realized. 

Second, unlike fiscal policy certainly and 
monetary policy possibly, our thinking about 
debt policy is in a most primitive stage rela- 
tive to its probable importance for the economy 
in the decade ahead. 
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POWER CONSUMPTION-Industrial power consumption declined sharply to a 20-month low in 
June and July, recovered sharply in August, and declined in September. 
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| The true measure of one’s property 
is the extent of his... 


Michigan business Kev N 


“Bundle of Rights” 


HEN the average person speaks of 

“property” he refers to the tangible 
things that a person owns such as a Cadillac, 
a yacht, a ranch house, or his wife’s sewing 
machine. However, in its legal sense, the word 
“property” does not mean the thing itself but 
actually refers to the rights that a person has 
in the thing. Property is not the thing itself 
but it is the right to own, to possess, to use, 
and to dispose of a thing. Consequently, prop- 
erty is frequently referred to as being a 
“bundle of rights.” This combination of rights, 
then, is the legal nature of “property.” 

The major investment that the average per- 
son makes during his lifetime is the purchase 
of a home, which consists of acquiring a piece 
of land—on which is a dwelling-house—with 
all the property rights therein. 

Negotiating the Purchase 

Let us assume, then, that you—the reader— 
are our hypothetical home-purchaser. Obtain- 
ing a house will not be a major problem. Your 
wife will contact an energetic real estate broker 
and the two of them will make a grand tour 
of the city, looking at all the places you can- 
not afford but one of which you will end up 
buying. 

Do not be surprised if you are not invited 
to join the tour for you are not important 


About the Author— 

A graduate of the University of Michigan (A.B., 
LL.B., M.B.A.), Mr. Dykstra came to the School of 
Business Administration as Professor of Business Law 
in 1950. He is co-author of The Business Law of Real 
Estate, published by the Macmillan Company in 
February, 1956. 


Gerald O. Dykstra 


until the chase has narrowed down to the 
house your wife has decided is “the place” in 
which to raise your family. At this time, you 
become important; but have no fear, for the 
process of negotiating the deal is easy. The 
broker produces a printed form known as a 
“Purchase Agreement” or “Preliminary Sales 
Agreement” and proceeds to fill in the blanks 
and then you and your wife sign it. 

It has recently been held by the Michigan 
Supreme Court,’ in accord with earlier de- 
cisions in other states, that the broker, by 
filling in the blanks in such a standard form is 
not engaging in the unauthorized practice of 
law. 

The topics covered in this instrument are: 
parties, description of the premises, price and 
terms of payment, nature of title, instrument 
of conveyance, time for performance, etc. You 
will, of course, read the instrument before you 
sign it just to be sure that it expresses the 


proposed agreement as you understand it. 


The Offer To Purchase 


Although the instrument is entitled “Sales 
Agreement” there is no sale or agreement at 
this time. Actually, it is an offer, by you, to 
purchase from the owner on the terms set out 
therein. The broker is the agent of the owner 
and what he is hired to do is to find someone 
like yourself who will offer to buy the premises 
at the price, and on the terms outlined by the 


owner when he listed the house with the | 


broker. The broker then submits your offer to 


*Ingham County Bar Ass’n v. Walter Neller Co., 
69 N.W.(2) 713, 342 Mich. 214 (1955). 
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the owner and it is only when the owner 
accepts your offer to buy that there is an 
agreement and an enforceable contract of 
Purchase and Sale. 

The employment of a broker is accomplished 
by a “listing contract.” In Michigan, as in 
most states, the broker is licensed by the 
state,? and the listing contract, between the 
owner and the broker, with its promise to pay 
the broker a commission must be in writing. 
However, under the usual listing contract, his 
right to a commission arises when he procures 
a purchaser “ready, able, and willing to buy” 
on the terms outlined by his client. 


Offer Refused 


Let us assume that when the broker trans- 
mits your signed offer to purchase to the 
owner that the owner’s wife has decided she 
doesn’t want to move away from this neighbor- 
hood after all and so the owner has decided 
not to sell. This is his privilege; he does not 
accept your offer and that concludes the mat- 
ter so far as you are concerned since you do 
not have a contract to purchase the premises. 

Undoubtedly, you will hear more of this 
because the broker is going to insist that the 
owner pay him his commission although there 
was no sale. The broker is right. He is entitled 
to his commission. He may have to sue the 
owner in order to convince him of this and 
you will be called as a witness. Your testimony 
that you were “ready, able, and willing” to 
buy, and that that is your signature on the 
Purchase Agreement offering to buy is all that 
the broker needs to prove that he is entitled 
to his commission. 


Another House, Another Offer 


Now, this deal having fallen through, the 
broker will start anew showing your wife other 
homes that have come on the market in the 
interval and sooner or later she will find 
another one that she likes. Perhaps she likes 
it so well that she is glad the first deal fell 
through. In fact, this house “has everything.” 
There is a built-in ironing board, a garbage 


*See Compiled Laws, 1948, 451.201 and following. 
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disposal, storm windows and screens, a custom- 
designed bathroom tiled in maize and blue 
with a block M on the tub, and a cut-glass 
chandelier in the dining room. The basement 
recreation room looks like those you see in 
movies. It even has a pipe organ in it and there 
is a murphy bed in one room so the room can 
serve both as a study and a guest room. The 
yard is beautifully landscaped with shrubs and 
trees and in the yard there is a three or four 
ton statue of Venus. The place is outstanding 
in every respect and again you and your wife 
sign a Purchase Agreement, offering to buy 
and, this time, we shall assume that your offer 
is accepted. 
The Deed and the Mortgage 

So we shall not have to bother with the 
problems that are involved in the many meth- 
ods of financing the purchasing of a house, we 
shall assume that the seller of the house has it 
paid for and is willing to accept the cash down- 
payment you are able to make and a note and 
mortgage, signed by you and your wife, for 
the balance. 

On closing the deal, the seller will give you 
a warranty deed that conveys to you all the 
property rights in the premises but, in this 
instance, you must give him back a right— 
namely, the mortgage. 

A deed is an instrument in writing, duly 
executed and delivered, conveying title to real 
estate from one person, called the grantor, to 
another person, called the grantee. A mortgage 
is a written conveyance of land given by a 
debtor, called the mortgagor, to a creditor, 
called the mortgagee, as security for the pay- 
ment of a debt with a provision that the con- 
veyance shall become void on the payment of 
the debt by a specified date. 

Fixtures 

After the seller has vacated the premises, 
you and your wife go over to the empty house 
to plan what furniture you will need. While 
you are there, the former owner drives up in 
a moving van and announces there are a few 
items that were not moved and he has come to 
get them. You look around the empty rooms 


and say that the place looks empty to you. 
He replies that he has a list of things his wife 
wants him to be sure to get and he reads them 
to you. 

From the kitchen, she wants the built-in 
ironing board for there isn’t one in the new 
house they have bought. She also wants the 
divided sink and the garbage disposal, the 
electric stove and the refrigerator which did 
not come with the other loads. 

From the dining room, she wants the cut- 
glass chandelier because it has been in her 
family for generations and she has always 
moved it from place to place as she has moved. 

The list of things to be removed from the 
premises continues with the bath tub with the 
block M, the murphy bed, the furnace, the 
hot water heater, the screens and storm win- 
dows. And finally, the pipe organ and the 
statue of Venus and a weeping willow from 
the garden. 

May the seller legally remove these items? 
It depends on whether they are or are not 
“fixtures.” 

A “fixture” is defined as a thing originally 
personal which has been annexed under such 
circumstances as to show an intent to become 
part of the land. Fixtures, unless they are 
reserved by the seller when he sells the prem- 
ises, will pass to the buyer with the conveyance 
of the land. 

On the basis of the above definition, it would 
follow that the only articles the former owner 
can remove are the electric stove, the refrig- 
erator, and the pipe organ which is primarily 
a musical instrument. However, a pipe organ 
in a church would be regarded as a fixture 
because of its adaptation to the use of the 
building but that is not true where the organ 
is installed in a house.® 


* Moller, Inc. v. Wilson, 63 P.(2) 818, 8 = (2) 
31 (1936), held a pipe organ installed in the base- 
ment of a house did not become a fixture. 

Chapman v. Union Mutual Life Insurance Co., 
4 Ill. App. 29 (1879) and Rogers v. Crowe, 40 Mo. 
91 (1867), held an organ in a church is a fixture. 

Farmers & Merchants Bank v. Sawyer, 163 So. 
657, 231 Ala. 137 (1935), held a bath tub, water 
heater and built-in ironing board were fixtures which 
owner could not remove after he sold the house. 


The cut-glass chandelier remains a part of 
the light fixtures because it had not been re- 
served by the seller and the fact it was a family 
heirloom that had been moved from place to 
place is immaterial.‘ 

The statue of Venus is a fixture although it 
is annexed to the land only by gravity.® 


You Lease Part of Your House © 


Once located in your new house you find 
that you have more room than you need. You 
hardly ever use the upstairs and the thought 
occurs to you that you could turn it into an 
apartment and get good rent. So you become 
a do-it-yourself boy and your wife’s hidden 
talents as an interior decorator blossom, and 
in no time at all you have a very nice upstairs 
apartment for rent. This you do by a two-year 
written lease. 

A lease is both a contract and a conveyance. 
It is a contract in the sense that it sets forth 
the agreement between the landlord and the 
tenant; it is a conveyance in the sense that it 
transfers the possession of the described prem- 
ises for the named term to another. 

By giving up your right to the possession of 
the upstairs of your house for a stated period 
you have conveyed an interest in your land 
to another and thus have removed another 
right from your bundle of rights. 


Eminent Domain 


One morning you look out your window and 
see a surveying crew coming down the high- 
way staking out a highway-widening project. 
It appears that your two-lane residential 
street is going to become a four-lane highway. 
The stakes they set indicate that in order to 
accomplish this purpose they will need a 20- 
foot strip off the street side of your front lawn. 

You complain, but they tell you not to 
worry because they aren’t just taking the 
land—they are buying it, and you will be paid 
for the 20 feet of land taken for the highway. 


— v. Green, 172 P.(2) 216, 25 Wash. (2) 692 
(1946). 
* Snedeker v. Warring, 12 N.Y. 170 (1854). 
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But you do not want the money; you do not 
want the footage taken off the front of your 
lawn. 

It is immaterial what you want. You must 
sell the land needed for the highway project. 

The power of eminent domain is the power 
vested in a sovereign to take, or to authorize 
the taking of, private property without the 
owner’s consent and upon the payment of just 
compensation where the same is necessary for 
the public use. This power resides in both the 
Federal and State governments and may be 
delegated to political subdivisions such as a 
county or a city and even to public utility 
corporations. 

“Just compensation” will include not only 
the value of what is taken but will cover the 
damages to what remains as well. The com- 
pensation award may be generous, but the 
fact remains that another right has been dis- 
posed of from your bundle of rights. 


Easements 


You console yourself with the thought that 
you still have a nice big back yard but the 
next week the High Pressure Gas Pipe Line 
Co., Inc., comes along with its plans for a 
pipe line which will cross your back yard. 
What it seeks is not the ownership of a strip of 
land but merely the privilege to dig a ditch 
across your land, lay its pipes and fill up the 
ditch so the surface of your land will remain 
the same and you will never know it is there 
as soon as the grass grows again. What the 
corporation wishes to acquire is known, in the 
law, as an easement. 

An easement is the right to use and enjoy 
land possessed by another. 

You may as well grant the corporation the 
easement for the price it offers to pay—which 
is usually so much per foot—because, since 
this is a public service corporation, it has been 
delegated the power of eminent domain and 
can acquire the easement it seeks by condem- 
nation proceedings regardless of your wishes. 
By granting this easement you have relin- 
quished another right from your bundle of 
rights. 
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The following week, The Electric Corpora- 
tion comes along with its plans for an electric 
high transmission line which will cross your 


back yard. Fortunately for you, no tower is: 


to be placed on your land as the neighbors up 
and down the street get a tower. All the cor- 
poration wants from you is the privilege to 
stretch its wires through the air space over 
your back yard. Again, we have a public serv- 
ice corporation, blessed with the power of 
eminent domain, seeking a transmission line 
easement. It is useless for you to protest and 
another right disappears from your bundle of 
rights. 

In spite of the disposal of some of the rights 
you had, you still retain many more—includ- 
ing the right to use the premises. 

With all the rent money flowing in, you 
decide to build a double garage with space for 
a workshop for you and garden equipment for 
your wife who is now a member of the Garden 
Club. 

After careful consideration, you finally de- 
cide that the best location for the garage is on 
a spot that happens to be over the pipe line. 
But wait a minute! You can’t build it over 
the pipe line! True, you will not disturb the 


line but in a 1951 Kentucky decision,® an — 


owner was enjoined from constructing a small 
restaurant building over a high pressure pipe 
line. The court pointed out that the easement 
granted gave the corporation the right to 
patrol its lines for leaks and access to make 
repairs. The authorities are almost unanimous 
in denying an owner of land the right to erect 
buildings over such pipe lines which would 
interfere with the free use of the easement. 
In view of this warning, you decide to build 
the garage at the back of the lot—right under 
the electric transmission lines and although 
they carry 44,000 volts they will be suspended 
some 25 feet above the roof of the garage. 
Wait a minute! In a 1953 California case’ the 


*Central Kentucky Natural Gas Co. v. Huls, 241 
S.W.(2) 986 (1951). 

' Pacific Gas & Electric Co. v. Minnette, 252 P.(2) 
642, 115 Calif. App. (2) 698 (1953). 
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owner was required to remove a $9,000 garage 
which he had constructed under a transmission 
line. 


Adverse Possession 


You are discouraged and, realizing that you 
have parted with five rights from your 
bundle, you ask how you could possibly lose 
any more rights. But look carefully at whet 
that unpleasant character who lives directly 
behind you is doing. His lot adjoins yours and 
he has planted his garden six feet over your 
land. He insists that this is his ground. You 
know it isn’t but he has fenced it in, claims 
it is his, and gardens there as if it were his. 
Beware! This activity brings up another meth- 
od of acquiring title to land called adverse 
possession. 

Actual, open, notorious, exclusive, contin- 
uous, and hostile occupation and possession of 
land under claim of right for a designated 
statutory period will give claimant title to the 
land. The period varies but often it is 21 
years so you will not lose immediately the 
right to this six feet because of his action. 

You sell the coal rights under your land to 
the X Coal Co. and you give an oil and gas 
lease to the Y Oil Co. You decide to borrow 
some money and you give the lender a second 
mortgage on your premises. By these actions, 
you have relinquished three more rights. 

Zoning Law 

Let us look around and see what is happen- 
ing in the neighborhood. That neighbor on 
the left was very angry when you converted 
the upstairs of your house into an apartment. 
Of ccurse, this land is zoned. 

A zoning ordinance is a local law which 
divides a city into districts and enumerates 
what uses may be made of the land in each 
area. This particular area was zoned for “resi- 
dence purposes” and your neighbor argued 
that this meant only single-family residences. 
However, he was wrong because usually zon- 
ing ordinances are not construed to exclude 
multiple-family dwellings unless the restric- 
tion specifically says “single-family residen- 


ces.”* His objection to your turning your up- 
Stairs into an apartment was the beginning of 
ill-will between you. 

As a hobby, this neighbor builds racing cars, 
His materials come from the parts of old cars 
and consequently he has old wrecks of cars 
towed to his lot and from these he assembles 
his racers. His yard, which is only 50 by 150 
feet, is covered with disabled old cars and 
one day you counted nine there. 

You decide this is “too much” so you go to 
the local authorities to bring an action against 
him claiming he is violating the zoning ordi- 
nance because he is using his property for 
other than residential purposes. His defense is 
that he is not carrying on a business of repair- 
ing or junking cars or of building racers for 
‘anyone else for a price but it is all a mere 
hobby on his part. 

In a 1953 Tennessee case® the court held 
that his hobby had gotten out of hand 
and although it could think of many hobbies 
that might be properly carried on in a resi- 
dential zone, it was of the opinion that this 
hobby had reached such proportions as to 
destroy the character of the neighborhood and 
had gone beyond any common-sense idea of 
what a one-family dwelling might be used for, 
and the court enjoined the car hobbyist from 
pursuing his hobby there. 


Overhanging Branches 


The above victory does not endear you to 
your neighbor; and that fall when the apples 
on a tree, located on your land but whose 
branches overhang the neighbor’s yard, ripen 
he refuses to let you enter his yard to pick 
the fruit on the ground or on the tree. 

You go to your lawyer and learn that you 
can enter onto your neighbor’s land for the 
purpose of getting the fruit. He goes to his 
lawyer and learns that he has the right to cut 
the overhanging limbs off at the boundary line 
and he does so. But he refuses to let you have 


a v. Smith, 47 N.W.(2) 810, 242 Iowa 606 
(1951). 

*City of Knoxville v. Brown, 260 S.W.(2) 264, 
195 Tenn. 501 (1953). 


Michigan Business Revo 


| 

| 

| ( 
| 
| 

{ 

22 


the severed wood. Instead, he cuts it up and 
sells two cord of apple wood for an attractive 
price. You can recover, as damages, the 
amount he received for the wood because this 
was a conversion for while he does have the 
right to cut the offending limbs off. at the 
boundary line they remained your property 
and he has no right to use or to sell them.* 
Spite Fences 

Your neighbor next proceeds to build a 
fence on his side of the boundary line. This is 
no ordinary fence for he builds it of rough 
boards. It is eleven feet high, open at the 
bottom and serves no useful purpose but it 
does cover your first floor windows shutting 
out the light, the air, and the view. The law 
calls such a structure a “spite fence.” 

Since the same result would occur if a use- 
ful structure were built, some jurisdictions will 
not give relief against a spite fence. Others— 
and Michigan is one of these—permit such a 
fence, prompted by malicious motives alone, to 
be abated as a nuisance and so you are able 
to have the fence removed.” 


Nuisance 

Your neighbor decides that he does not like 
the noise made by your air conditioning sys- 
tem and he brings an action to have it abated 
as a nuisance which is an unreasonable inter- 
ference with another’s use or enjoyment of his 
land. However, you won the case much to the 
relief of the manufacturers of home window 
air conditioners. The noise, although a low 
hum like the distant’ roar of the ocean, was 
not unreasonable and therefore, on the author- 


‘ity of a 1953 decision in New York, it was 


not a nuisance.° 

Suddenly, your neighbor starts on what 
seems to be a diet of fried onions on Monday, 
Wednesday, and Friday and boiled cabbage 
on Tuesday, Thursday, and Saturday. You 
think these disagreeable odors constitute a 


*Jurgens v. Wiese, 38 N.W.(2) 261, 151 Neb. 
549 (1949). 

* Burke v. Smith, 37 N.W. 838, 69 Mich. 380 (1888). 

* People on Complaint of Gershberg v. Arkow, 124 
N.Y.S.(2) 704 (1953). 
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you hear of a 1942 Wisconsin decision* hold- 
ing that odors which are merely irritating or 
offensive but do not affect one’s health’ are 
not a nuisance. 


Summary 


Let us now summarize your situation. You 
still have many rights, for you have the right 
to dispose of the premises, or you may con- 
tinue to use them as you are now doing or 
in any way permitted by the law and you can 
exclude others from using or entering upon 
them. However, you have released a number of 
your rights for you have two mortgages which 
are liens on your land; the upstairs is leased; 
the front lawn is smaller; the back yard is 
subject to two easements, one above ground 
and one below; the mineral rights to coal, oil, 
and gas have been sold. 

Suddenly, you have a stroke of good luck. 
The money you borrowed on the second mort- 
gage was “invested” in uranium stocks which 
now pay off handsomely. You take the pro- 
ceeds of this windfall and pay off both the 
loans and the first and second mortgages and 
the rights you had relinquished through them 
are returned to you when the mortgages are 
discharged. 

Then, you decide thai you don’t want any- 
one digging for coal or drilling for oil and gas 
and you repurchase the mineral rights you 
sold. 
Some years have passed. The lease on your 
upstairs expires, the renters move out, pos- 
session is returned to you and you now have 
the right again that you had relinquished for 
two years. 

The pipe line corporation abandons its ease- 
ment, removes its pipes and the right it had 
in your land returns to you. 

The light company decides to go under- 
ground and bury its wires in cables in the 


‘City of Milwaukee v. Milbrew, Inc., 3 N.E.(2) 
386, 240 Wis. 527 (1942). 

*But see Benton v. Kernon, 21 A. (2) 755, 130 
N.J. Eq. 193 (1941) where defendant was enjoined 
from making a paving mix of hot tar and asphalt 
which nauseated plaintiffs and made them ill. 


- nuisance and are considering suing him when 
| 
| | 
23 


street. It takes down the transmission line, 
abandons its easement across your land and 
that right to the airspace becomes yours again. 

For the first time since you bought the 
premises all the rights of disposition, user, and 
exclusion are yours except, of course, for the 
20 feet taken for highway purposes, but no 
one but you has any rights in the premises. 
This bundle of rights, complete as it now is, 
is your “property.” 


Inwardly, you resolve to keep things that 
way. What you do not know is that that real 
estate broker is back showing your wife larger 
and more spacious houses in newer and more 
exclusive developments. You don’t know it 
yet but you are soon to dispose of all your 
“bundle of rights” in the “old place’’ by selling 
it and, by purchase, you will again acquire 
rights in a new and larger “place” subject to 
a new and larger mortgage. 


POPULATION FORECAST FOR KALAMAZOO COUNTY 


A careful recent study by Harold C. Taylor is entitled “The Population of Kalamazoo 
| County, Michigan: Estimates as of July 1, 1956 and Forecasts to 1975.” The analysis is 
| interesting not only for what it says—the author estimates that the population of Kala- 
mazoo County will double in around 30 years—but also for the statistical techniques 
| utilized which presumably could be applied to any county in the United States. | 
| Copies of this study may be obtained free of charge from the publisher, The W. E. 

| | Upjohn Institute for Community Research, 709 South Westnedge Avenue, Kalamazoo, 
| 


Michigan. 
FOREIGN TRADE INFORMATION AND DIRECTORIES 


The July-September, 1956, issue of Business Information Sources, the official Bulletin 
| of the Business Information Bureau of the Cleveland Public Library, contains annotated 
i references to selected publications and data useful to the trader seeking products abroad 
! or an outlet there for his own products. 

This Bulletin is a guide to the practice of foreign trade. It includes also references 

to area, individual country, and world-wide economic surveys, and to corporation records 
by country. A list of trade directories, world-wide and by country, is appended. 

t Copies of the Bulletin are available from the Business Information Bureau, Cleve- 

| land Public Library, 325 Superior Avenue, Cleveland 14, Ohio, at a mailing and handling 


charge of 25 cents. 
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| There are many ways in which an industrial relations 
counsellor can be helpful — especially to the small employer. 


The Role of the Consultant 
in Industrial Relations 


OST enterprises with a thousand or more 


employees have on their staffs at least 
one person who is a specialist in labor and 
personnel relations responsible for handling 
such problems. Frequently, these specialists 
have assistants to help them in their work. 

That there is a need for such specialists has 
long been recognized. The maintenance of 
sound labor standards, the development of 
cooperative relations with labor organizations, 
and compliance with the complicated require- 
ments of labor legislation, all require at least 
one person in each organization, especially 
trained and experienced, to see to it that these 
standards and requirements are met. 

What do we find, however, as we proceed 
down the scale from the large employer to the 
medium-sized and small one? Does the need 
for the competent handling of these problems 
diminish? No. The small employer still must 
determine what his standards will be for 
wages, hours, and working conditions. If there 
is a labor organization with which he deals, he 
must understand its philosophy and approach, 
and he must have the temperament to deal 
successfully with it. And, regardless of the 


About the Author-- 

Now a management consultant in industrial re- 
lations in Detroit, Irving Paster has had extensive 
experience in labor matters. He has worked in three 
labor agencies of the Federal government, in indus- 
trial relations in business, and received a Ph.D. degree 
in labor economics from this University. He lectures 
on personnel and industrial relations at Wayne State 
University. 
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size of the enterprise, he must have a knowl- 
edge of the rudiments of local, state, and 
national labor legislation requirements. 


Problems of the Small 
Employer 

Although these are his needs, rarely are they 
met. Actually, the problems of adequate labor 
standards and strict compliance with labor 
contracts and legislation are handled in a 
hand-to-mouth fashion by most small employ- 
ers. Short-term rather than long-term con- 
siderations govern their decisions in these 
fields. An employer may give the labor prob- 
lem his attention for the first time when a 
union representative visits him with the in- 
formation that the majority of his employees 
want a union to represent them. 

Yet, even if ie wished to do so, the small 
employer could not possibly handle the labor 
problems in his organization as efficiently as 
does the personnel or labor relations director 
in the large company. A union, for example, 
cannot be dealt with effectively on a piece- 
meal basis. 

The problem is even more complicated when 
there is no pattern of negotiations established 
in the industry of which the employer is a 
member. Furthermore, labor legislation is com- 
plex and dynamic. Labor laws and regulations 
and customs and practices in industry con- 
stantly increase in number, scope, and in- 


tricacy. 
25 


Because he is unskilled and inexperienced 
in this area and because he cannot afford a 
full-time specialist to handle these problems 
for him, the small employer tends to neglect 
his labor responsibilities. Eventually, he 
awakes to find himself facing difficult and 
serious problems. 

Yet, it is wholly unnecessary to allow these 
problems to reach an acute phase. He can 
retain, on a part-time basis, a competent in- 
dustrial relations man. Such a person can 
handle efficiently any of the labor problems 
which are constantly arising in connection with 
the operation of a business. 


The Consultant: A Profile 


In most of the principal cities of the United 
States there are men whose sole job it is to 
serve employers who face difficult and per- 
plexing problems involving labor. These men 
are called labor or industrial relations coun- 
selors or consultants. 

They may work as individuals or as mem- 
bers of nationwide firms. They may specialize 
in certain phases of labor relations such as, for 
example, unemployment compensation, pen- 
sions, training, or contract negotiation. Or 
their scope may be broad and include a variety 
of these matters. 

Some, for example, counsel problem em- 
ployees, thus providing on an individual basis 
the counseling services increasingly prevalent 
in large-scale industry. Some provide manage- 
ment with guides to follow if those manage- 
ments are to achieve an enlightened labor 
policy. 

Is the plant unorganized? Is the labor policy 
unilaterally determined? There are consultants 
with the experience and know-how to help 
make sure that the labor standards are pro- 
gressive ones, reduced to writing, and made 
known to all who work for the company. 


Relations With Unions and 
the Government 


Is there a union in the plant or is one in 
the cards? There are many consultants who 


know unions well, who have good relations 
with union officialdom, and who can smooth 
the sometimes rocky road toward peaceful, 
harmonious relations with union officials. 

Is the employer uncomfortable with unions? 
There are consultants who are pleasantly stim- 
ulated by their experiences with unions. They 
like nothing better than a knock-down, drag- 
out session with a capable union representative 
hammering out a labor-management contract. 
The union representative, too, finds the going 
much easier when he deals with another pro- 
fessional, one who understands his language, 
and who knows and is familiar with the real 
issues. 

Does the employer feel the same stomach 
flutters when dealing with government labor 
representatives? There are former staff mem- 
bers of federal and state labor agencies who 
offer their specialized knowledge and experi- 
ence and the advantage of friendly and cordial 
relations with government officials. The em- 
ployer’s dealings will be smoother, happier, 
and more progress will be made with a man of 
this kind on tap. 

Does an industrial relations inventory have 
to be made? There are consultants who have 
headed the personnel departments of large 
and progressive institutions. If personnel is 
the problem, their know-how and experience 
are available. 

A labor consultant can do this work better 
than the employer because labor problems are 
his specialty. If he has been at it for many 
years, in all probability he has become an 
expert in one or more fields of labor. The man 
who has negotiated labor contracts for years, 
for example, has made some mistakes which 
he will never make again. He has become 
valuable to the employer—for he has learned 
the hard way what the pitfalls are. 

All this experience coupled with a tempera- 
ment which does not antagonize labor union 
representatives, which pacifies fiery-tempered 
employers, and spreads oil on the troubled 
waters of a tangled labor-management situa- 
tion makes for a useful management aid on 
the labor-management scene. 
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Selecting a Consultant 

Each employer will seek out the type of 
consultant who he thinks wil] fill his needs. 
Whether he is the one the employer really 
wants and needs is a difficult question. 

Ordinarily, the consultant is glad to submit 
a list of his clients. A substantial number of 
satisfied clients over a period of years usually 
means only one thing: satisfactory service. 
But even on this basis one can’t be too sure. 
For the consultant will submit only the names 
of clients with whom he has been successful. 
He will not, of course, mention those, if any, 
who look upon him unfavorably. 

Perhaps he is on the staff of the local uni- 
versity. But an excellent platform manner and 
a Phi Beta Kappa key, while no mean ac- 
complishments, are not guarantees of success 
in handling practical labor relations problems. 

Again, the consultant may have batted 100 
per cent on all of his cases but since every 
case is a unique problem, he may fall flat on 
his face when he meets circumstances and 
problems which are beyond his powers to re- 
solve satisfactorily. 

One thing is important: The employer 
should investigate and make certain that he is 
the man he wants before committing himself. 
Strangely enough, not all employers do this. 
The present writer has been retained on more 
than one occasion with little or no check being 
made of his references. 


Background of Consultants 


There is no consistent pattern of education 
or experience which characterizes these con- 
sultants. Their education ranges from those 
who have had no formal academic training 
after high school to the law graduate. 

Nor can their experience backgrounds be 
rigidly classified. They have worked for labor, 
management, or the government or perhaps in 
two or more of these areas. The union repre- 
sentative who has negotiated contracts, 
handled arbitration problems, and negotiated 
the settlement of grievances for his union may 
set himself up as a management consultant in 
labor problems. If he understands manage- 
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ment’s point of view as well as labor’s and is 
acceptable to management, he may make a 
substantial contribution to the well-being of 
both sides. 

On the other hand, the industriai relations 
director whose experience is broad and who is 
flexible and nimble may find that his services 
appeal to a variety of managements. 

The federal and state governments have 
been the source of some consultants. Medi- 
ators, for example, usually are selected on the 
basis of successful experience in labor-manage- 
ment affairs. After some years as mediators, a 
number of them have established themselves 
as labor consultants. 

There are graduate attorneys who function 
as consultants, do not practice law, and, in 
effect, dissociate themselves from the bar. 
Their contributions to a labor-management 
situation lie in their knowledge of collective 
bargaining rather than law. 


The Consultant’s Contribution 


Each consultant approaches his problems 
in his own way. The techniques he uses are 
expressions of his personality. But all have 
approaches in common. 

All of them apply specialized knowledge in 
the area of labor-management relations. They 
bring to bear on their problems an informal, 
personal approach as opposed to a legalistic 
one. They know union, management, and gov- 
ernmental representatives intimately. They 
lunch with them. They are their friends. They 
belong to the same organizations. Some teach 
in local universities in their specialized fields. 

These relationships are helpful when they 
find it necessary to resolve knotty problems. 
One consultant, who represents managements 
only, is able to call on a number of union 
representatives and obtain a better perspective 
on a problem by discussing it with a person on 
the other side of the fence—one not himself 
involved in the problem at hand. 

These men have learned the art of tactics in 
human relationships. They apply this art to 
problem solving in labor relations. They medi- 
ate, conciliate, and persuade. They sell solu- 


tions. And, when it is indicated, they hold the 
line for management. 


Some Illustrative Cases 


To illustrate his approaches toward these 
problems there are cited below some situations 
in which a consultant has been helpful. They 
are from a consultant’s case book, altered to 
conceal identities. 

Sometimes the consultant is mose useful 
when he operates behind the scenes. Thus, the 
employer who is about to begin his negotiations 
may want his contract combed for flaws. He 
may want to be informed as to what the 
pattern of negotiations in his area or industry 
is. But he may want to do the actual nego- 
tiating himself. 

For example, an employer with about one 
hundred employees had for several years ne- 
gotiated his own contract. He felt that he was 
skilled in negotiation but that he lacked the 
experience with and knowledge of various in- 
dustry practices which were being incorporated 
in the labor contracts of his competitors. He 
wished to negotiate some of these into his own 
contract. He knew, further, that in some re- 
spects his contract was defective. He wanted 
to eliminate the defects. Finally, his contract 
was poorly written from an organizational 
point of view. Over the years it had been 
patched up here and there with supplementary 
amendments. He wanted the contract re- 
organized. 

He called in a consultant who had a number 
of clients in his industry all organized by the 
same union. The consultant refashioned the 
contract into an ideal one from his client’s 
point of view. The defects were eliminated. 
Useful, protective clauses were incorporated. 
The client himself “sold” most of its provisions 
to the union. The consultant never appeared 
at the negotiations. 


Contract Negotiations—On the 
Scene 
The consultant’s potential is exploited to 
the fullest when he not only advises but 
negotiates too. Contract negotiation is an art 


which requires experience—not the once-a- 
year type—but the full-time, day and night 
process in which the professionals on both 
sides participate. 

Consider, for example, the case where the 
employer had over a period of years accepted 
an annual package from his union far more 
costly than that sold his competitors. The em- 
ployer, becoming aware of his inability to 
bargain, proposed to bring in a consultant to 
help him bargain out a reasonable contract. 
The union business agent demurred. The union 
did not believe in having outsiders in on nego- 
tiations. (The agent did not seem to realize 
that he was an outsider himself.) The em- 
ployer nevertheless turned the negotiations 
over to a consultant. 

Eventually, the union struck. The employer 
stood by his position. The strike was finally 
settled and an understanding was reached: 
The employer henceforth was “permitted” by 
the union to be represented professionally in 
his dealings with it. The strike, an expensive 
one, placed the employer in line with his com- 
petitive group so far as labor costs were con- 
cerned. And, henceforth, the employer could 
rest easy. Someone else was assuming the re- 
sponsibility of dealing with an aggressive, per- 
sistent, and somewhat difficult union repre- 
sentative. 

A “Hard Times” Negotiation 

In another case, the employer had excellent 
relations with his union. However, hard times 
were at hand and the fat package which he had 
hitherto handed his union annually was no 
longer available. The union had to be sold on 
the fact that there was little or nothing for 
it now. The employer selected a management 
bargaining team: his industrial relations di- 
rector, an excellent person on day-to-day labor 
relations but inexperienced in contract bar- 
gaining; his factory manager who knew the 
technical problems of the company; his master 
mechanic, somewhat of a genius in questions 
which required detailed analysis. Heading this 
team was a consultant retained for the purpose 
of working on the negotiation of the contract. 
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The team approached its problem in such a 
way that the union was convinced of the em- 
ployer’s difficult economic position. The settle- 
ment finally achieved was one with which the 
company could live and continue to stay in 
business, and one acceptable to the union only 
because of the effective selling job of each 
member of the management regotiation team. 


The Grievance 


This employer was informed by his union 
that he owed $20,000 in back wages as the re- 
sult of a contractual provision which the union 
asserted he had misinterpreted. The union, 
confident of its position, suggested arbitration. 
The company, similarly confident, agreed and 
invited the consultant to handle the arbitra- 
tion details. 

In his conferences with the employer, the 
consultant was informed that the contract did 
indicate a company liability but a custom and 
practice situation over a period of eight years 
accounted for the employer’s extra-contractual 
action. The consultant then asked the em- 
ployer to examine his records and present to 
him evidence to substantiate the presence of 
the custom and practice he claimed. However, 
when the employer examined his records, he 
was astonished to find that there was not 
enough evidence to substantiate adequately 
the custom and practice he had assumed had 
been in effect. 

A new task now faced the consultant. Arbi- 
tration was risky. It was necessary to persuade 
the union to settle the dispute on the basis of 
the equities involved. This was not easy for 
the union was certain of its position under the 
contract. Yet, when the international repre- 
sentative was visited in his office by the con- 
sultant, and when the long-term implications 
of the payment of a $20,000 sum, unexpected 
and unaccounted for in this small company’s 
pricing policies, were brought to his attention, 
he proved willing to listen to the consultant’s 
plea that the case be examined on the basis 
of the equities. The union representative then 
turned to the consultant and asked: “Very 
well, then, if this is to be settled on an equi- 
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table basis, what do you regard as equitable 
and on what do you base your position?” 

The consultant returned to the employer 
and asked a number of questions: What would 
the employer’s competitors have paid the em- 
ployees under their contractual arrangements? 
What had the employer already paid the em- 
ployees under his own clause and his interpre- 
tation of it? Regardless of what his competi- 
tors would or would not do under their own 
clauses, what would the most advanced and 
enlightened employer in the area in which the 
client operated and in his industry have done 
when faced with such a problem? In the light 
of such questions what formula could then be 
devised to settle the dispute? Were there any 
injustices in such a formula? Would the costs 
which would result from its application be 
within the employer’s ability to pay? And, to 
be considered too, what would the union regard 
as equitable and what formula could be ex- 
pected from it? 

When these questions were answered, there 
remained the task of reconciling the union’s 
and the company’s positions. For, as is usual 
in these cases, the union’s concept of what was 
equitable was substantially different from that 
of management. The usual bargaining fol- 
lowed with both parties making divergent pro- 
posals and finally winding up with a mutually 
agreeable figure, a compromise of what both 
regarded as equitable and a far cry from the 
$20,000 figure which both parties felt was un- 
reasonable even though the union believed that 
there was a contractual basis for its claim. 


The Wage and Hour Law Violation 


Occasionally, an employer will find himself 
facing a government representative who in- 
forms him that he is involved in a violation 
of a labor law or regulation. Perhaps this may 
be the only time in his business life that he 
faces such a situation. He usually does better 
if he faces the problem well-advised by a pro- 
fessional in the field than by trying unaided 
to argue with a government inspector who 
makes the enforcement of one law his life 
work. 


The employer in this case approached the 
consultant with a problem: He operated a 
number of warehouse terminals. Each had a 
manager. He had always paid them well. 
Furthermore, he had always regarded them as 
employees exempt from the overtime pro- 
visions of the Fair Labor Standards Act. And 
now a wage and hour investigator had called 
and asked him to restore to these employees 
a substantial amount of money which he as- 
serted was due them under the Act. The em- 
ployer felt that he owed them nothing. Would 
the consultant examine the problem and make 
whatever recommendations were indicated on 
the basis of an equitable solution of the prob- 
lem? 

The question of coverage was examined and 
the evidence showed that the employees in- 
volved were covered by the Act. Secondly, the 
consultant explored the question of whether 
these employees were bona-fide executives, 
exempt from the overtime requirements of the 
Act—an exemption which the investigator had 
denied them. This required a detailed analysis 
of their duties. Statements were taken from 
all of them. Additional evidence which would 
lead to a determination of the status of these 
employees was secured. All of this was care- 
fully evaluated by the consultant. 

Then followed a discussion with the investi- 
gator to determine on what basis he had nade 
his findings. These were checked against the 
available facts and additional data were se- 
cured and called to the investigator’s atten- 
tion. Finally, the investigator’s findings, the 
findings of the consultant, and all of the argu- 
ments of both the employer and the investi- 
gator were reviewed by the employer, the con- 
sultant, the investigator, and the investigator’s 
supervisor at a conference. Result: a reduction 
in the government’s demand for retroactive 
payment to an amount substantially less than 
the government’s original claim. 


The Problem Employee 


The employer, the president of a 60-man 
manufacturing plant, told the consultant his 
tale of woe. He had a problem employee, a 


machinist. According to the employer, he was 
a troublemaker. His careless handling of his 
machine had already cost the company much 
money. He had incited discontent among the 
other employees by his complaints. There were 
two unions in the plant and he was pitting one 
group against the other. He had a bad attend- 
ance record and had made the scheduling of 
his work and that of the others difficult. And 
so on, and so on. 

The consultant asked: “Any system of rules 
and penalties in your plant? Have you a rec- 
ord of everything you assert this employee 
has done and have you applied a system of 
corrective discipline?” The employer replied, 
“Yes, I have kept a record.” He then handed 
the consultant a piece of notepaper on which 
he had made some fragmentary notations of 
his employee’s misdemeanors. There was no 
record of the application of any penalties. 

Instead of penalizing the employee directly, 
the employer had tried an “indirect” approach. 
In view of the difficulties this employee had 
caused him, the employer had retaliated by 
withdrawing from him certain privileges which 
the other employees enjoyed. 

The employee, instead of reforming, had 
returned measure for measure. He had lodged 
a complaint with the Wage and Hour and 
Public Contracts Divisions alleging violation 
of the Fair Labor Standards Act. He had com- 
plained to his union’s international representa- 
tive alleging discrimination because of union 
activity. The consultant was called on for 
help when the employer found himself facing 
not only the problem employee but, in addi- 
tion, an indignant union official and a zealous 
wage and hour investigator. 

Here is how the consultant helped the em- 
ployer get out from under: 

1. He advised the employer not to discrim- 
inate against the aggrieved employee—or any 
other employee. 

2. He helped the employer install a series 
of plant rules and a system of corrective disci- 
pline. 

3. He lunched with the union’s international 
representative—a person with whom he had 
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friendly relations and assured him that there 
would be no further discrimination. He point- 
ed out the seemingly fixed incompatibility of 
the employer and employee and asked the 
union official’s assistance in getting other work 
for the employee. ' 

4. He lunched with the wage and hour in- 
vestigator (an old friend) and determined the 
extent of the alleged wage and hour violations. 

The result: The combined efforts of all 
concerned helped the employee secure other 
employment; the wage and hour case was 
quickly disposed of—the violations were al- 
most wholly technical; and a better relation- 
ship was established between the employer and 
his union. 


Relationships with Attorneys 


In all of his actions, the consultant makes 
certain of one thing: He does not in any way 
practice law. He leaves that for the lawyers, 
especially trained and fitted for their profes- 
sion and required by law to meet minimum 
standards for the protection of the public. 

Consultants make certain that they do not 
infringe on the lawyer’s domain. All refer legal 


questions to lawyers. Some retain lawyers to 


- advise them on legal problems. Some accept 


cases only from attorneys. Some refuse to 
accept a case from an employer unless the 
employer’s attorney has first been informed of 
the entrance of the consultant into the case. 
Some work jointly with attorneys on problems. 

The consultant contributes through his 
knowledge of industrial, union, and govern- 
mental customs and practices. Questions of 
law are outside of his province. 

The small employer, then, when he faces a 
powerful union or is confronted by a repre- 
sentative of government, need not be alone. 
He can have on his side an adviser, a negoti- 
ator, a man who in all probability knows well 
the government or union representative who 
has approached the employer, who knows the 
procedures under which the union or govern- 
ment agency operates, who is persuasive in 
his dealings with such persons. Large industry 
uses such men on a full-time basis. Small busi- 
ness is increasingly making use of such persons 
when and to the extent it needs them. The 
consultant, in effect, is the small businessman’s 
industrial relations director, personnel man- 
ager, and labor relations supervisor. 


LOW FOREIGN’ LABOR COSTS DON’T JUSTIFY U.S. TARIFFS 


One reason often given in defense of high tariffs is that they are necessary to keep 
out foreign goods which can undersell American goods because the labor which produces 
them costs so little. But this is fallacious reasoning, according to a new Twentieth Century 
Fund study, “American Imports.” The argument that the United States cannot compete 
against cheap foreign labor is disproved in part by the plain fact that our high-wage 
industries actually do compete in foreign markets, and very successfully too. Furthermore, 
in the home market American-made items frequently sell for less than similar imported 
ones, even if the imported ones carry only a low tariff. 

This is possible because mass production and other factors enable us to turn out goods 
at a low cost. At the same time we are able to pay high wages. The new Twentieth Century 
Fund study finds that, as a group, our great mass production industries no longer need 
protection. Indeed, they would profit under free trade. 

The study does recognize, however, that certain industries are adversely affected by 
imports, and for these a policy committee suggests a program which would enable them 
to convert to more profitable lines, with government aid for them and the community 


affected during the transitional period. 
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A new publication from the Survey Research Center 


CONSUMER EXPECTATIONS, 1953-56 


By George Katona and Eva Mueller 


This book deals with the latest developments in the study of psycho- 
logical factors in the business cycle. Gee 


Data are presented on changes in the American people’s economic 
attitudes and expectations from 1953 to 1956. 


Send your order to: Survey Research Center Cloth, $3.50 
University of Michigan 
Ann Arbor, Mich. 
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Just Published— 


employee interest 
in Company success 7 

@ How it can be stimulated and maintained q 

ll The conditions which favor and justify it | 


its benefits to employees, company and 


By John W. Riegel 
Professor of Industrial Relations 
University of Michigan 


‘This book deals with the common goals of the parties to a sound * 

relationship, and with ways to promote cooperation for the attainment of “@ 
those goals. The text is based on interviews with manual, clerical and technical “a 
employees, union leaders, supervisors and managers in eight manufacturing J 


‘The seven parts of the book have these captions: 


Reasons for employee interest in company success — 
Employees’ opportunities to contribute to company success 
My How employee “interest” can benefit a company 

, Employee characteristics related to employee “interest” 
Actions and conditions which promote “interest” 
Conversations and messages which promote “interest” 
General conclusions 


Clothbound, 302 pages 46 Tables, 5 Charts Price, $6.00 


Order from 
The Publications Distribution Service 


University of Michigan 
Ann Arbor 
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